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GUIDANCE ON THE INDEPENDENT MENTAL CAPACITY ADVOCACY SERVICE (IMCA)
INTRODUCTION

IMCA is a statutory form of advocacy that provides safeguards for people aged 16 or over, who lack capacity to make decisions about: 

· serious medical treatment; or 

· moving into, or between, care settings (including hospital); or
· deprivation of liberty (if person is over 18 years );
when there is no-one else to consult other than paid staff. 
The advocates will work with and support people who lack capacity, and represent their views to those who are working out their best interests. The advocate must write a report on their findings for the decision-maker, which the decision-maker must take properly into account. 

This guidance gives more detail about how the IMCA service works in practice. To refer someone to the IMCA service, please see the contact details at the top of the page. 

IMCA advocates have certain powers to enable them to carry out their duties. These include: 

· The right to see the person they are representing in private 

· The right to examine, and take copies of, any relevant health and social records.

For decisions about serious medical treatment, the advocate may seek a second medical opinion. 

WHEN MUST AN IMCA BE  CONSULTED?

An IMCA must be instructed, and then consulted, for people lacking capacity who have no-one else to support them (other than paid staff), whenever:

· An NHS body is proposing to provide serious medical treatment; or

· An NHS body or local authority is proposing to arrange accommodation (or a change of accommodation) in hospital or a care home, and  the person will stay in hospital longer than 28 days, or  they will stay in the care home for more than 8 weeks 
· and someone within the NHS body or local authority (for example a social worker, doctor or care manager) is the decision maker in respect of the proposal. 
The IMCA advocate does not make the decision about whether or not the treatment or move goes ahead; this decision remains with the decision maker from the NHS body or local authority. Rather, the advocate will gather information about the person's wishes and feelings, values, circumstances, as well as identifying possible alternative courses of action, in order to inform the final decision. 
DEPRIVATION OF LIBERTY SAFEGUARDS 
Additionally, an IMCA has three distinct roles in the Deprivation of Liberty Safeguards processes:
· Representing and supporting a person who is being assessed (see S.39A Mental Capacity Act);
· Providing ‘cover’ during a gap in the appointments of person’s representatives (see S.39C Mental Capacity Act);
· Providing support to the person and or their unpaid representative to ensure the person’s representative is enabled to exercise their responsibilities (see S.39D Mental Capacity Act). 
The IMCA should be instructed where there is no-one (other than paid staff) suitable to be consulted about the person's best interests.

OTHER SITUATIONS WHEN AN IMCA MAY BE CONSULTED

An IMCA may be instructed to support someone who lacks capacity to make decisions concerning:
· Care reviews relating to accommodation, where no-one (other than paid staff) is available to be consulted (for persons aged 16 or over).
· Adult protection cases, whether or not family, friends or others are involved (for persons aged 18 or over).
GUIDANCE 

This section of the pack explains some of the significant terms in more detail:

Capacity 

Before a referral is made to the IMCA service, the decision maker or another competent person must determine whether or not the individual has capacity to make the decision in question. The IMCA service should only be contacted if the person lacks capacity. The Mental Capacity Act Code of Practice gives guidance on the test for capacity. 

If, in working with an individual who has been assessed as lacking capacity, the advocate believes that the person in fact has capacity for the decision in question, they may request a re-assessment. 

Serious Medical Treatment
The regulations for the Mental Capacity Act give the following definition of 'Serious Medical Treatment': 
Serious medical treatment is treatment which involves providing, withdrawing or withholding treatment in circumstances where: 

· in a case where a single treatment is being proposed, there is a fine balance between the likely benefits and the burdens to the patient and risks involved;
· a decision between a choice of treatments is finely balanced; or

· what is proposed is likely to have serious consequences for the patient.

Responsible bodies do not have to instruct an IMCA for patients detained under the Mental Health Act 1983 if the treatment is for mental disorder, and they can give it without the patient's consent under that Act.

If the treatment needs to be provided as a matter of urgency it may be provided even though the NHS body has not been able to instruct an IMCA. The reason for the non-referral must be recorded. An IMCA must be instructed for any serious treatment that follows the emergency treatment.
Moving to a care home or hospital 
The IMCA service should be contacted whether the person is going into a care home or hospital for the first time, or moving from care home or hospital to another care home or hospital.

'Care home' may include warden-assisted accommodation, supported living, and other arrangements made by the local authority.

The decision-maker must involve an IMCA as soon as possible after making an emergency decision if the person is likely to stay in hospital for longer than 28 days or they will stay in other accommodation for longer than 8 weeks.
Responsible bodies do not have to involve an IMCA if the person in question is going to be required to stay in the accommodation under the Mental Health Act 1983.

Optional IMCA referrals

There are two further types of decisions where the responsible body has the power to instruct an IMCA for a person who lacks capacity. These are decisions relating to:

· care reviews which relate to change of accommodation for people over the age of 16;
· Adult Protection cases for people over the age of 18.
In such cases, the relevant local authority or NHS body must decide in each individual case whether it would be of particular benefit to the person who lacks capacity to have an IMCA to support them. The factors that should be considered are explained in paragraphs 10.59 -10.68 of the Code of Practice.

No-one else to support them

The IMCA is a safeguard for those people who lack capacity, who have no-one close to them who ‘it would be appropriate to consult’. The safeguard is intended to apply both to those people who have little or no network of support, such as close family or friends, who take an interest in their welfare; as well as to people who have no-one willing or able to be formally consulted in decision-making processes.

The Mental Capacity Act provides that consultation about a person’s best interests shall include among others, anyone:

· named by the person as someone to be consulted on a relevant decision; or
· engaged in caring for them; or

· interested in their welfare.

The decision-maker must determine if it is possible and practical to speak to these people, and to others detailed in the Act and Code (e.g. a court appointed deputy or a donee of a lasting power of attorney). If it is not possible, practical and appropriate to consult anyone, an IMCA must be instructed.

A person who lacks capacity and already has an advocate may still be entitled to an IMCA. The IMCA would consult with the advocate. Where that advocate meets the appointment criteria for the IMCA service, they may be appointed to fulfil the IMCA role for this person in addition to their other duties.

Guidance on the approach to be taken to disagreement among consultees or disagreement with the decision-maker is to be found in the Code of Practice.

Private access to those needing representation 

IMCAs are entitled to see the person they are representing in private. 

Advocates' access to medical and social care records 

IMCAs are entitled to inspect and, if they wish, to take copies from the records of individuals they are representing, so long as the record holder deems the records to be relevant. 

When an IMCA needs to access individual records, they will usually make this request to the decision-maker. 

The 3 Counties IMCA service will treat any copies of records received by IMCAs in accordance with Data Protection Legislation. 
Obtaining further medical opinions 

For decisions about serious medical treatment, the IMCA may consider seeking a second medical opinion from a doctor with appropriate expertise. This puts a person who lacks capacity to make a specific decision in the same position as a person who has capacity, who has the right to a second opinion.

THE IMCA’S ROLE

The IMCA will:

· be independent of the person making the decision

· provide support for the person who lacks capacity

· represent the person without capacity in discussions to work out whether the proposed decision is in the person's best interests

· provide information to help work out what is in the person's best interests, and

· raise questions or challenge decisions which appear not to be in the best interests of the person.

The information the IMCA provides must be taken into account by decision-makers wherever they are working out what is in a person's best interests.                                

REFERRING TO THE IMCA SERVICE

Referrals for individuals who meet the above criteria should be instructed by the relevant decision-maker (though they may in practice delegate the task). In the case of a Serious Medical Treatment Decision, this will be the senior doctor responsible for the patient's treatment. In the case of a change of accommodation decision, it will usually be the responsible social worker. 

We aim to respond to all appropriate referrals as soon as possible. We would expect to begin working on a referral, usually by visiting the person concerned, within 3 working days. Key dates identified by the referrer on the referral form will be taken into consideration when prioritising caseload.
COMMENTS AND COMPLAINTS ABOUT THE IMCA SERVICE 

MAP / EIRIOL welcome comments about the IMCA service. 

Questions or complaints should in the first instance be addressed to the IMCA.
If this does not resolve the issue, or if you wish to make a formal complaint, please contact the 3 Counties IMCA Service Management Group at the above address, and ask for a copy of our complaints procedure.
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